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First Nat. Bank of Richmond v. Richmond Electric Co. 

Jan. 17, 1907. 
[56 S. E. 152.] 

1. Banks and Banking — Functions and Dealings — Deposits — Pass 
Books — Duty of Depositor. — A bank depositor is bound to examine 
within a reasonable time and with ordinary care the account ren- 
dered in the pass book and vouchers returned to him by the bank 
and to report any errors discovered without unreasonable delay. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Banks and 
Banking, § 443.] 

2. Same — Actions — Question for Jury. — In an action against a 
bank to recover a balance of a deposit, evidence held to present a 
question for the jury whether the depositor exercised reasonable care 
and diligence in examining the pass book and vouchers returned 
to him by the bank each month. 

3. Same— ^Notice to Agent. — Where a bank depositor made no ex- 
aminations of its pass book and vouchers returned to it each month, 
except such as were made together with its cashier, who had forged 
checks each month, the depositor was charged with such knowledge 
as its cashier had in making the examination of the bank book and 
the inspection of the vouchers. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Banks and 
Banking, § 444; vol. 40, Principal and Agent, § 689.] 

Error to Circuit Court of City of Richmond. 

Action by the Richmond Electric Company against the First 
National Bank of Richmond. From a judgment in favor of 
plaintiff, defendant brings error. Reversed and remanded. 

Geo. Bryan and A. W. Patterson, for plaintiff in error. 
Leake & Carter and W . B. Tennant, for defendant in error. 

Harrison, J. The electric company, plaintiff, kept an active 
account with the defendant bank, and this action is to recover a 
balance of deposit alleged to be due it from the bank. This 
alleged balance was brought about by the bank having paid a 
number of checks, the amount of which had been raised after 
being signed by the plaintiff. 

It appears that the plaintiff had in its employ a clerk named 
Woodall. Once a week the electric company issued its check for 
a sum sufficient to cover its weekly pay roll, payable "to the order 
of pay roll." Its clerk and cashier, Woodall, presented these 
checks to the bank for payment. In July, 1903, the plaintiff dis- 
covered that Woodall had, since December, 1901, a period of 
about 18 months, been defrauding it by raising 26 of these pay- 
roll checks by the sum of $100 each. Upon this discovery 
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Woodall. became a fugitive from justice and has not since been 
apprehended. The bank resisted a demand upon it for the 
amount of these fraudulent alterations, upon the ground that the 
account of the electric company with it had been settled monthly 
during the 18 months, its pass book written up, and the fraudu- 
lently altered checks returned with the book, and no report of 
the fraud had ever been made to the bank. Inquiry developed the 
fact that, after being returned, Woodall had destroyed all of the 
altered checks except two, which had not been returned by the 
bank at the time of his flight. It further appears that Woodall, 
in order to conceal his fraud, would make false additions of the 
checks given, on the stubs of the plaintiff's check book, thereby 
making the aggregate there shown correspond with the pass 
book. Such examination of its pass book as was made by the 
plaintiff consisted of the president of the company, together with 
Woodall, comparing at times the pass book with the stubs of the 
check book. In doing this Woodell would sometimes hold the 
pass book and sometimes the check book, while the president 
would hold the other, thus enabling Woodall to call out, in either 
case from the book held by him the figures so as to make the 
amount correspond with the book held by the president. In this 
way, every time the examination took place, the pass book as 
balanced and the check book were made to agree. It further ap- 
pears that the fraud could have been instantly discovered by 
verifying the additions made by Woodall on the stubs of the 
check book, or by the president looking at both the pass book and 
the check book on any one of the occasions when the examina- 
tion was made by Woodall and himself together. 

That banks, in their relations with depositors, are held to a 
rigid responsibility, is a proposition established by practically an 
unbroken current of authority. National Bank v. Nolting, 94 
Va. 263, 26 S. E. 826. Some of the earlier cases seemed to go to 
the extent of holding that a depositor was under no duty to the 
bank to examine periodical statements of his account, with the 
vouchers, and give notice to the bank within a reasonable time of 
errors discovered therein. Modern adjudications, however, of 
the highest authority, do not sanction this broad proposition 
Bank v. Morgan, 117 U. S. 96, 6 Sup. Ct. 657, 29 L. Ed. 811 
Bank of Birmingham v. Allen, 100 Ala. 476, 14 South. 335, 27 L 
R. A. 426, 46 Am. St. Rep. 80; Dana v. Bank, 132 Mass. 156 
Myers v. Bank. 193 Pa. 1, 44 Atl. 280, 74 Am. St. Rep. 672; 
Scanlon-Gipson Co. v. Bank, 90 Minn. 478, 97 N. W. 380. The 
facts in most of the cases cited are very similar to those in the 
case at bar, in some of them almost identical. 

Mr. Justice Harlan, delivering the opinion of the Supreme 
Court in Bank v. Morgan, supra, says : "The court below, as 
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shown by its opinion, proceeded upon the ground that Cooper 
was under no duty whatever to the bank to examine his pass 
book and the vouchers returned with it, in order to ascertain 
whether his account was correctly kept. For this reason, it is 
contended, the bank, even if without fault itself, has no legal 
cause of complaint, although it may have been misled to its 
prejudice by the failure of the depositor to give timely notice 
of the fact — which, by ordinary diligence, he might have dis- 
covered on the occasion of the several balancings of the account 
— that the checks in question had been fraudulently altered. 
This view of his obligations does not seem to the court to be 
consistent with the relations of the parties, or with principles 
of justice." This learned jurist further says: "While it is true 
that the relation of a bank and its depositor is one simply of 
debtor and creditor, and that the depositor is not chargeable 
with any payments except such as are made in conformity with 
his orders, it is within common knowledge that the object of 
a pass book is to inform the depositor from time to time of 
the condition of his account as it appears upon the books of 
the bank. It not only enables him to discover errors to his 
prejudice, but supplies evidence in his favor in the event of lit- 
igation or dispute with the bank. In this way it operates to 
protect him against the carelessness or fraud of the bank. The 
sending of his pass book to be written up and returned with the 
vouchers is therefore, in effect, a demand to know what the 
bank claims to be the state of his account. And the return of 
the book, with the vouchers, is the answer to that demand, and, 
in effect, imports a request by the bank that the depositor will, in 
proper time, examine the account so rendered, and either sanction 
or repudiate it. * * * The depositor cannot, therefore, without 
injustice to the bank, omit all examination of his account when 
thus rendered at his request. His failure to make it, or to 
have it made, within a reasonable time after opportunity given 
for that purpose, is inconsistent with the object for which he 
obtains and uses a pass book." 

In Dana v. Bank, supra, the Supreme Court of Massachusetts 
says: "The plaintiffs owed to the defendant the duty of exer- 
cising due diligence to give it information that the payment was 
unauthorized, and this included not only due diligence in giving 
notice after knowledge of the forgery, but also due diligence in 
discovering it. If the plaintiffs knew of the mistake, or if they 
had that notice of it which consists in the knowledge of facts 
which, by the exercise of due care and diligence will disclose it, 
they failed in their duty, and adoption of the check and ratifi- 
cation of the payment will be implied. They cannot now require 
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the defendant to correct a mistake to its injury, from which it 
might have protected itself but for the negligence." 

The other cases cited are equally conclusive upon the proposi- 
tion that the depositor is under obligations to the bank to 
examine within a reasonable time and with the ordinary 
care the account rendered in the pass book and the vouchers 
returned by the bank to the depositor, and to report any 
errors discovered without unreasonable delay. Upon this 
point the conclusion reached by these cases is, in our judg- 
ment, both reasonable and just, and the principle announced 
should be applied in determining the rights of the parties in the 
present controversy. 

"In their relations with depositors, banks are held, as they 
ought to be, to rigid responsibility. But the principles governing 
those relations ought not to be so extended as to invite or en- 
courage such negligence by depositors in their examination of 
their bank accounts as is inconsistent with the relations of the 
parties or with those established rules and usages sanctioned by 
business men of ordinary prudence and sagacity, which are or 
ought to be known to depositors. We must not be understood 
as holding that the examination by the depositor, of his account, 
must be so close and thorough as to exclude the possibility of 
any error whatever being overlooked by him. Nor do we mean 
to hold that the depositor is wanting in proper care when he im- 
poses upon some competent person the duty of making that ex- 
amination and of giving timely notice to the bank of objections 
to the account. If the examination is made by such an agent or 
clerk in good faith and with -ordinary diligence, and due notice 
given of any error in the account, the depositor discharges his 
duty to the bank. But when, as in this case, the agent commits 
the forgeries which misled the bank and injured the depositor, 
and therefore has an interest in concealing the facts, the prin- 
cipal occupies no better position than he would have done had no 
one been designated by him to make the required examination, 
without, at least, showing that he exercised reasonable diligence 
in supervising the conduct of the agent while the latter was dis- 
charging the trust committed to him. In the absence of such 
supervision, the mere designation of an agent to discharge a duty 
resting primarily upon the principal cannot be deemed the equiv- 
alent of performance by the latter. While no rule can be laid 
down that will cover every transaction between a bank and its 
depositor, it is sufficient to say that the latter's duty is discharged 
when he exercises such diligence as is required by the circum- 
stances of the particular case, including the relations of the par- 
ties and the established or known usages of banking business." 
Bank v. Morgan, supra. 
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"Of course, if the defendant's officers, before paying the 
altered checks, could by proper care and skill have detected the 
forgeries, then it cannot receive a credit for the amount of those 
checks, even if the depositor omitted all examination of his ac- 
count." Bank v. Morgan, supra. 

In the case at bar there was evidence tending to show that the 
plaintiff did not examine its pass book and the vouchers returned 
therewith with reasonable care and diligence, and did not exer- 
cise reasonable care and diligence in supervising the conduct of 
its agent while the latter was examining such pass book and 
vouchers. Whether he did so exercise reasonable care and dil- 
igence was, under proper instructions, a question to be deter- 
mined by the jury. 

We are of opinion that the circuit court erred in refusing the 
following instruction asked for by the defendant . 

"No. 3. The jury are instructed that the plaintiff is charged 
with such knowledge as Woodal! had in making- the examination 
of its bank book and the inspection of returned checks and com- 
parison of the same with the stubs of plaintiff's check book." 

As already seen, such examination of its pass book as was 
made by the plaintiff was together with Woodall as its agent. 
Woodall had, at the time these examinations were made, full 
knowledge of the forgeries, as he had himself been guilty of the 
wrongdoing. 

In the commission of a forgery the employee is not the agent 
of his principal, and his knowledge cannot be imputed to the 
principal. But after the forged checks have been paid and re- 
turned to the depositor as vouchers, with the bank account 
written up and balanced according to the usual business methods, 
if the depositor assigns the duty of examining such vouchers and 
account to this same clerk, who has had an opportunity of com- 
mitting a fraud and has done so, then such employee in the dis- 
charge of this duty is the agent of the depositor, and such de- 
positor is chargeable with his agent's knowledge of the fraud. 
Dana v. Bank, supra ; Bank of Birmingham v. Allen, supra ; 
Myers v. Bank, supra; Critten v. Chemical Bank, 171 N. Y. 219, 
63 N. E. 969, 57 L. k. A. 529 ; Bank v. Morgan, supra. 

In Bank of Birmingham v. Allen, supra, it is said: "The evi- 
dence shows that, on each occasion after the return of the pass 
book and checks, the plaintiff, with the assistance of his clerk, 
Tomlin, the forger, examined the account as rendered and the 
checks or vouchers. We may conclude the evidence shows that 
the plaintiff himself personally was without fault in this respect, 
and but for the fact that his clerk, Tomlin, was the forger, the 
false checks would have been discovered by the examinations 
which were in fact made. The evidence shows that in these ex- 
aminations Tomlin either called from the pass book and the 
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plaintiff the checks, or vice versa, and Tomlin, knowing when 
a forged entry or check was reached, answered in such a way as 
to deceive the plaintiff. Tomlin, the clerk and forger, had 
knowledge of the forged checks. Was such knowledge of the 
agent chargeable to his principal? The case in 132 Mass., supra, 
holds that the principal is chargeable with notice under such cir- 
cumstances, and we are of opinion the conclusion is supported 
by reason and sound principles of law." 

In Critten v. Chemical Bank, supra, it is said: "Of course, 
the knowledge of the forgeries that Davis possessed, from the 
fact that he was the forger, was in no respect to be attributed to 
the plaintiffs. But we see no reason why they were not charge- 
able with such information as a comparison of the checks with 
the check book would have imparted to an innocent party pre- 
viously unaware of the forgeries. The plaintiffs' position may be 
no worse because they intrusted the examination to Davis, in- 
stead of to a third person, but they can be no better off on that 
account. If they would have been chargeable with the negli- 
gence or failure of another clerk in the verification of the ac- 
counts, they must be equally so for the default of Davis, so far 
as the examination itself would have disclosed the facts." 

In the case of Myers v. Bank, supra, it is said: "While the 
plaintiff was not chargeable with the knowledge of his clerk 
that the latter had committed the forgery, he was clearly respon- 
sible for the acts and omissions of his clerk in the course of the 
duties with which he was intrusted, viz., to receive the checks 
from the bank, take them to his employer's office, compare the 
amounts thereof with the amounts in the bank book, check 
book," etc. 

In the case at bar, the instruction under consideration was 
supported by the evidence, and the authorities cited show that it 
correctly stated the law. 

We are inclined to think there was no error in the action of 
the circuit court with respect to other instructions ; but, as its 
judgment must be reversed for the error pointed out in refusing 
instruction No. 3, asked for by the defendant, we will not com- 
ment upon the other instructions objected to, but will leave the 
court, upon the evidence adduced at another trial, to give such 
instructions, as to it may seem proper in the light of the prin- 
ciples herein announced. 

The judgment complained of must be reversed, the verdict of 
the jury set aside, and the case remanded for further proceed- 
ings not in conflict with the views herein expressed. 

Note. 

We append to the principal case the following, received from Mr. 
George Bryan of Richmond, which, if adopted in Virginia, would 
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go far to rectify the great wrong and injustice done the plaintiff in 
error caused by the supineness and delay of the depositor in failing 
for eighteen months to examine its accounts with the bank: 

The Bank Depositor's Duty. — A law has been enacted in the State 
of Washington, which will go into effect on May 19th, intended to 
relieve banks from liability to depositors for the payment of raised 
or forged checks, or rather to limit their liability. The law pro- 
vides that where a bank pays a forged or raised check it will be ex- 
empt from loss unless the depositor within sixty days after the 
voucher has been returned to him shall notify the bank that the 
check has been raised or forced. 

The justice of such a legal provision cannot well be questioned. 
In fact, the Law Committee of the American Bankers' Association 
recommended that a law of this character should be enacted by the 
several States. In New York State the depositor is allowed a year 
in which to discover and make known to the bank the fact that the 
check was not a valid obligation of the depositor. That this period 
is too long, causing an unnecessary loss upon the bank, has been 
frequently demonstrated. The duty of the depositor to examine his 
returned checks within a reasonable time after receiving them ought 
to be as imperative as the duty of the bank to exercise every pre- 
caution in the paying of checks. 

At r one time it was the unusual practice to make the bank liable 
in every case where it had paid out its depositor's money without 
proper authority. This rule still applies, except where the negli- 
gence of the depositor himself has come in to modify it. No matter 
what precautions a bank may take it can hardly avoid loss if its 
dealings with strangers are of any great volume. The bank must 
assume the risk, however, and it is only proper that if it pay out 
money of its depositors without legal authority it should stand the 
loss. On the other hand, the depositor should be required to ex- 
ercise some precautions himself. When his vouchers are returned 
to him it is not a burdensome duty to impose upon him that he 
use reasonable diligence in ascertaining that the checks returned 
to him and paid by the bank were bona fide, and in case any were 
fraudulently altered or were forgeries to give notice promptly to 
his bank that it might take measures to recoup its loss or appre- 
hend the swindlers. 

The most frightful injustice which the banks have sustained has 
frequently arisen out of the acts of confidential agents of the de- 
positors themselves. The depositor has entrusted the handling of 
his bank account with a trusted employee. The latter has, by the 
use of fraudulent and raised checks, obtained money from the bank, 
and when the vouchers were returned either concealed or destroyed 
the evidence of his crime. Long afterwards the employer discover- 
ing that he has been robbed has forced the bank to make good, 
although the perpetration of the crime was only possible because 
of the laches of the depositor himself. 

That the banks should not be compelled to assume all the duty 
of protecting the depositor, while the latter is allowed to neglect 
every precaution himeslf. seems to admit of no question. It is to 
make a more equitable division of responsibility that the Washing- 
ton statute and similar laws of other States have come to be en- 
acted. — Dickermann's United States Treasury Counterfeit Detector 
and Bankers' & Merchants' Journal. April 1907. 



